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The rapid expansion of information technology in recent decades has deeply influenced various
societal domains, including the legal landscape. This impact is particularly notable in substantive
criminal law, where new phenomena have emerged, and in criminal procedural law, where innovative
tools have been introduced to facilitate the gathering of essential information for fair and efficient
legal processes. Among these tools, modern recording technologies, encompassing visual, audio, or
audiovisual formats, have gained prominence for their role in documenting events and serving as evidence
in criminal proceedings. Governed by legal frameworks such as Article 10(21) of the Code of Criminal
Procedure, these recordings are classified as information and technical means when meeting specified
criteria, primarily serving as crucial evidence sources capturing sound, images, or their combination.
However, challenges arise when parties involved in criminal proceedings independently procure such
recordings, aiming to present them to law enforcement or the court discreetly and confidentially. This
necessitates a clear differentiation between recordings obtained within the procedural framework,
regulated by Article 114 of the Code of Criminal Procedure, and those obtained externally. Establishing
such distinctions is pivotal for upholding the integrity and legality of evidence presented in criminal
proceedings, ensuring fairness and transparency in the pursuit of justice. In this paper we will analyze
the concepts of inadmissibility and legality of evidence in the context of criminal proceedings. The
aim is to highlight their interrelation and to distinguish their key aspects. The focus will be on the
issue of private recordings as evidence. We will analyse the conditions under which a private recording
can be used as evidence in criminal proceedings. We will take into account the relevant case law of
the courts and the European Court of Human Rights. This paper comprehensively analyses the issue
of admissibility and legality of evidence in criminal proceedings, with particular emphasis on private
recordings as evidence. The paper should provide a comprehensive overview of the issue and help in
solving practical questions that arise in this context.

Key words: an evidence; video and audio records; private record; proving.

Maric 1. 3akoHHiCTh Ta TONYCTUMICTH 10Ka3iB Y KpUMiHAJILHOMY NPOBAIKEHHI.

CTpiMKH{ pO3BUTOK iH(GOpMAIIHHUX TEXHOJOTIH B OCTaHHI JIECATUIITTS IITMOOKO BIUIMHYB Ha Pi3HI
chepH XKXHUTTS CYyCIMiIBCTBA, B TOMY YHCJIi Ha TpaBoBe mose. L{el BIuTMB 0cOOIMBO MOMITHH y MaTepiaib-
HOMY KpPUMIHaJIbHOMY TpaBi, J¢ 3’ABIJIKCS HOBI ABUINA, i B KPUMIHAILHOMY TpPOIECyadbHOMY IMpaBi,
Je Oyny BIPOBAJKCHI 1HHOBAIIMHI IHCTPYMEHTH JUIsI TIOJIETIICHHs 300py HeoOXiaHoi iHpopmariii mis
CIPaBEITBOTO Ta e(PEeKTHBHOTO cynouynHCcTBa. Cepes MUX IHCTPYMEHTIB Cy9acHi TEXHOJIOTII 3aIHcy, o
OXOILTIOTH Bi3yasbHi, ayJlio- Ta ayaioBi3yaiabHi (opMaTH, HAOyIHW 0OCOOIMBOTO 3HAUCHHSI 3aBJSKH CBOIH
pOJIi B JOKYMEHTYBaHHI MOJIH Ta JOKa3yBaHHI Y KPUMIHAJIBHOMY MPOBaJDKEHHI. BianoBigHo 10 mpaBo-
BUX HOPM, TakuX sk ctarts 10(21) KpuMiHanbHO-MpoIeCyatbHOTO KOJEKCY, I1i 3alUCH KITaCH(IKYIOThCS
sIK iHQOpMaIiHHO-TEXHIYHI 3aC00M, SKIIO BOHU BIJMOBIIaI0Th BU3HAYCHUM KPUTEPIAM, 1 B TIEPIIY YEpry
CIYTYIOTh BRXXJIMBHUMH JDKEpeJaMU J0Ka3iB, 10 (IKCYIOTh 3BYK, 300pakeHHs abo ix komOiHarit. On-
HakK IpoOJIeMH BUHUKAIOTh TOIi, KOJIM CTOPOHU KPUMIHAJIHHOTO IMPOBAKEHHS CAMOCTIHHO OTPUMYIOTh
TaKi 3alMCH 3 METOK HaJaHHS 1X MPAaBOOXOPOHHUM OpraHaM a0o Cyldy HEMOMITHO Ta KOH(IACHIIHHO.
Le 3ymMOBIIIO€ HEOOXIAHICTH YITKOTO PO3MEKYBAHHS 3alHCiB, OTPUMAHKX Y MPOLECYATBHOMY IMOPSAKY,
permameHToBaHOMY cTarTeio 114 KpuMiHAIBHOTO MPOLECYaTbHOTO KOAEKCY, Ta 3allHCiB, OTPUMaHUX
330BHI. BCTaHOBIEHHS TaKUX BIAMIHHOCTEH € KIIOUOBUM JUIS JOTPUMAHHS IIUTICHOCTI Ta 3aKOHHOCTI J0-
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Ka3iB, MPEJCTABICHNUX Y KPUMIHAIHPHOMY IPOBAJDKEHHI, 3a0€3MeUYeHHs CIPaBeIIMBOCTI Ta MPO30POCTi
y 3IIHCHEHH] TIpaBoCyaas. Y Mil CTATTI MU MPOAHATI3yEMO MMOHATTS HEIOMYCTUMOCTI Ta IONyCTUMOCTI
JI0OKa31B y KOHTEKCTI KPpUMIHAJIIBHOTO MPOBAHKCHHSI. METOI € BHCBITJIICHHS IXHBOTO B3a€EMO3B’S3KY Ta
BUOKPEMJICHHS KJTFOUOBHX acmekTiB. OcoOuuBy yBary Oyjae NMPHUAiJICHO NMUTAHHIO NMPUBATHUX 3aIUCIB
SIK JI0Ka3iB. MU mpoaHalizyeMO YMOBH, 3a SIKAX IPUBATHUI 3amiC MOXe OyTH BUKOPUCTAHHU K J0Ka3
Yy KpUMiHaIIbHOMY TPOBA/KEHHI. MU Bi3bMEMO J0 YBardw BiJIIOBIJIHY CYIOBY IPAaKTHUKY Ta MPaKTHUKY
€BpOIEHCHKOTO CyIy 3 IIpaB JOAHHK. Y 1[I poOOTI BCeOIYHO POaHANi30BaHO MUTAHHS JOITYCTHUMOCTI
Ta 3aKOHHOCTI JI0Ka3iB y KPpUMIHAIEHOMY MPOBAJKCHHI, 3 0COOJUBHUM aKIIEHTOM Ha IPUBATHUX 3aITUCax
SIK TokazaX. JJOkyMeHT Mae 3a0e3MeUnTH KOMIUICKCHUN OIS MPOoOIeMH Ta JOTIOMOTTH y BUPINICHHI
MPAaKTUYHHUX MHUTaHb, [0 BUHUKAIOTH Y IIbOMY KOHTEKCTI.
Kurwuosi cioBa: 1o0kas3; Bijieo- Ta ayaio3anucu; NPUBATHUI 3aMUC; OKA3yBaHHS

INTRODUCTION

The last few decades have witnessed a significant expansion of information technology, which has
affected almost every aspect of society, including the legal field. In the context of substantive criminal
law, these new trends have manifested themselves, for example, in the formation of new facts. In the
area of criminal procedural law, various tools have been introduced to provide information that is crucial
for the proper conduct of criminal proceedings. In the context of criminal proceedings, modern and
effective information tools with a high degree of relevance are the making of visual, audio or audiovisual
recordings. Pursuant to the provisions of Article 10(21) of the Code of Criminal Procedure, such records,
if used in a procedural context and if they meet the conditions laid down, are classified as information
and technical means. Their function is to act as a means of evidence, thereby enabling the acquisition
of relevant information for the purposes of criminal proceedings in the form of sound, images or a
combination of both. In practice, however, we encounter cases where parties to criminal proceedings
provide themselves with visual, audio or audio-visual recordings in a discreet and confidential manner,
with a view to their subsequent submission to the law enforcement authorities or the court. In this
context, it is necessary to make a strict distinction between records in the procedural sense (pursuant
to Article 114 of the Code of Criminal Procedure) and visual and audio recordings obtained outside the
framework of criminal proceedings.

GENERALLY ON THE LEGALITY AND ADMISSIBILITY OF EVIDENCE IN CRIMINAL
PROCEEDINGS

The admissibility of evidence hinges upon the fundamental right to a fair trial, enshrined in Article
6 of the European Convention for the Protection of Human Rights and Fundamental Freedoms. It
necessitates a comprehensive evaluation considering both the inherent characteristics of the evidence
and the methods employed in its acquisition.

It may be noted that these terms are often confused in the literature. The reason for this may be that
the aforementioned concepts are related, intertwined, there is an organic link between them and the
distinction between these concepts does not always occur, or only depending on specific procedural
situations.

Mathern [1] uses the two terms but does not equate them, although he agrees that illegal evidence
is inadmissible. Nett [2], who emphasizes that “illegal evidence is always inadmissible,” comes to
a similar conclusion. Burda [3] emphasizes that “illegally obtained evidence cannot, in principle, be
admissible in a criminal trial unless its illegality can be remedied and subsequently eliminated (so-
called relatively ineffective evidence).” It may further be noted that Syrovy [4] also allows the use of
illegally obtained evidence in certain circumstances, stating that the provision of section 119(4) of the
Code of Criminal Procedure “excludes the admissibility of evidence obtained by unlawful means, but
not every. The illegality of the evidence must be given simultaneously with the coercion or threat of
coercion. Therefore, illegality alone does not a priori exclude the admissibility of evidence. Simovéek
states that admissibility of evidence means that a certain element of evidence is capable of supporting
or refuting certain allegations or claims as a matter of law and cannot be rejected a priori by the judge.
Simovéek also stresses that an important criterion for the admissibility of evidence is the lawfulness of
its acquisition [5].

According to Simovéek, inadmissibility includes three categories:

Inadmissibility due to illegally obtained evidence: This category refers to evidence that was
obtained in violation of the law, for example, through the use of coercion, torture, or illegal wiretapping.
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Inadmissibility due to the nature of the source of the evidence: This category includes evidence
that comes from unreliable or illegal sources, such as an anonymous denunciation or evidence obtained
from a person who is not authorized to provide it.

Inadmissibility due to formal defects: This category includes evidence that has not been properly
seized, processed or presented to the court in violation of procedural rules [6].

At the very outset, it is important to emphasize that the inadmissibility of evidence is a broader
concept than the lawfulness of evidence. This means that any evidence obtained in an unlawful manner is
automatically inadmissible. However, not all inadmissible evidence was necessarily obtained illegally [7].

Under § 119(2) of the Code of Criminal Procedure, everything that can contribute to the proper
clarification of the case and that has been obtained from means of evidence under the Criminal Procedure
Code or under a special law may serve as evidence. It follows from the aforementioned provision that
the essence of evidence is its legality, since only what has been obtained from means of evidence within
the meaning of the Code of Criminal Procedure or a special law may serve as evidence in criminal
proceedings. On the other hand, the provision in question does not allow the exclusion of the use of any
means of evidence obtained in accordance with the law [8].

The evidence obtained from the means of proof must therefore be lawful. The legality of the evidence
means the finding that it was obtained from a source provided for or permitted by law, that it was secured
and carried out by an authorised person, and that it was done so at the appropriate stage of the criminal
proceedings and by a procedure which is in accordance with the law. Failure to do so shall constitute
unlawful evidence.

In addition to the legality of evidence, there is also the so-called procedural applicability of evidence
(inadmissibility of evidence), where it is in principle legal evidence, which, however, due to certain
circumstances, cannot be used in the further course of the proceedings and cannot be relied upon to
establish the facts of the case [9] .

PRIVATE RECORDING AS EVIDENCE IN CRIMINAL PROCEEDINGS

In the field of criminal proceedings, a question arises regarding the legality and usability of video-
sound recordings made by a private person (i.e. a person other than the law enforcement agency)
without the consent of the person being recorded. This issue is highly controversial in practice and in
the decision-making activity of law enforcement authorities. There is no settled case law or unifying
opinion of the Supreme Court of the Slovak Republic that would comprehensively define this issue.

In the context of application practice, the term “private recording” is understood in particular as
visual, audio or visual-sound recordings made by natural or legal persons (e.g. detective services)
without the consent of the person being recorded. These recordings capture the likeness, speech or both
of the natural person concerned.

There are two types of private recordings:

e  Covert recordings: the person being recorded is not aware that they are being recorded.

e  Unclassified recordings: the person being recorded is aware of the recording but does not
consent to it (e.g. publicly expresses his/her disapproval).

Various devices are commonly used to make private recordings, such as mobile phones, cameras,
dictaphones or CCTV.

The assessment of the (un)legality of making such records and the procedural (un)usability of such
records made by a private person in criminal proceedings is quite controversial in practice, as it comes
up against the provision of Section 119(2) of the Criminal Procedure Code. as well as the provision of §
12 of the Civil Code. In this respect, it should be stressed that the purposeful (intentional) recording of
another person without his/her consent always comes into conflict with the provision of Section 12 of
the Civil Code, while the depiction of another natural person, for example, by means of taking a picture
or a video recording without his/her consent, is always an interference with the right to protection of the
personality of the person whose picture or recording is taken.

The existing legal provision (§ 12 of the Civil Code) is logical, as the state has no interest in
facilitating surveillance or monitoring among private individuals, nor in substituting the activities of
law enforcement agencies. Moreover, it aims to prevent individuals from intentionally capturing and
utilizing images of specific individuals without their consent for various purposes.

Both scholarly literature and law enforcement agencies have long sought to “override” the provision
of § 12 of the Civil Code, as well as § 119 paragraph 2 of the Criminal Procedure Code, through various
interpretations aiming to allow the use of private recordings to establish the factual circumstances of a
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case in criminal proceedings, despite their acquisition being in violation of the law (as per § 12 of the
Civil Code). Consequently, such recordings should rightfully be rejected in criminal proceedings (§ 119
paragraph 2 of the Criminal Procedure Code).

It is remarkable how, despite the relatively clear wording of § 119 paragraph 2 of the Criminal
Procedure Code, attempts persist to contaminate criminal proceedings with unlawful evidence, justifying
this approach through various, often subjective, value judgments rather than an objective interpretation
of the law.

It is essential to distinguish private recordings, as defined in the previous section, from instances of
incidental interception of individuals in a public place.

Typically involves the photographing or filming of cultural sites, natural scenery, or other objects in
public. Incidental capture of other individuals is an incidental, unintended result of the activity. Such
incidentally obtained evidence in criminal proceedings does not, as a rule, raise doubts as to its legality,
provided that the rights of the persons concerned have not been abused in its acquisition.

For instance, a tourist, while photographing a landmark, accidentally captures another person
committing a crime. Such footage may serve as evidence in criminal proceedings. If the tourist misuses
the footage for other purposes (posting it on the web, YouTube, etc.), this would be an illegal act. Even
in the case of accidental capture, it is important to respect the privacy of individuals and only publish
recordings that do not result in unauthorized interference with their personal rights. The distinction
between private recordings and incidental public recordings is crucial for assessing their applicability
in legal proceedings.

In Slovak criminal proceedings, the question of admissibility of illegally obtained private recordings
as evidence appears to be a complex issue with various interpretative pitfalls. In practice, the case law of
Czech courts is commonly argued, but this argumentation has its limits and is not necessarily applicable
in Slovak conditions [10].

The argumentation based on the jurisprudence of the Supreme Court of the Czech Republic and
the Constitutional Court of the Czech Republic stems from the reference to the provision of Section
89(2) of the Czech Code of Criminal Procedure. According to this case-law, the use of a visual or audio
recording made by a private person without the consent of the recorded persons as evidence in criminal
proceedings is not excluded. The reason is that even evidence obtained in violation of Section 12 of the
Czech Civil Code may be usable in criminal proceedings if the interference with privacy is justified by
the interest of the person who obtained and used the recording.

However, this reasoning runs into a fundamental problem: Czech and Slovak legislation in this area
differs. While in the Czech Republic the case law interprets Section 89(2) of the Code of Criminal
Procedure, in Slovakia the relevant provision is Section 119(2) of the Slovak Code of Criminal Procedure.
These provisions differ in content and therefore the case law from the Czech Republic is not directly
applicable to the Slovak situation.

We can conclude that it is not possible to admit an illegally obtained private recording as evidence
in criminal proceedings in the legal conditions of the Slovak Republic only with reference to the legal
reasoning set out in the decisions of the highest courts of the Czech Republic, because it refers to the
interpretation of a substantively different provision than the provision of Section 119(2) of the Criminal
Procedure Code. The provision of Article 2(12) of the Code of Criminal Procedure or the provision of
Article 119(2) of the Code of Criminal Procedure cannot be omitted (ignored) only by referring to the case
law of the courts of a foreign state which does not have the same legal regulation as the Slovak Republic.

However, in the territory of the Slovak Republic a diametrically different legal regulation applies
in terms of content (in terms of legality. It is clear from the content of the definition of the provision of
Section 119(2) of the Code of Criminal Procedure that the term “everything” is exclusively linked to
“lawful everything”, i.e. the term “everything” is associated only with such means of evidence which
have been obtained pursuant to the Code of Criminal Procedure or pursuant to another statute, as the
case may be. In contrast to the legal regulation in the Czech Republic, in the legal conditions of the
Slovak Republic, the legislator itself has defined the space within which the evidence obtained must fall.
Everything that is outside the boundaries of the space of legality, the legislator has excluded from the
notion of “everything” and thus also from usability as evidence in criminal proceedings. The fact that in
the legal conditions of the Slovak Republic the legislator places obvious emphasis on the legality of the
evidence obtained can undoubtedly be deduced from the basic principle of criminal procedure defined
in the provision of Article 2(12) of the Code of Criminal Procedure [11].
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Another argument of the proponents of the use of even illegally obtained private recordings in
criminal proceedings is the reference to and use of the case law of the European Court of Human Rights
(ECtHR). In this respect, reference is generally made to the ECtHR’s decision in Schenk v. Switzerland',
which shows that if evidence has been obtained in violation of national law, this fact in itself may not
constitute a violation of the right to a fair trial within the meaning of Article 6 of the ECHR.

In this regard, reference may be made to the resolution of the Regional Court in Bratislava, Case
No. 4To/61/2018 of 8 November 2018, which stated that “the relevant provisions of the Criminal
Procedure Code (Sections 2(12) and 119(2) of the Code of Criminal Procedure) cannot be circumvented
merely by a general reference to the jurisprudence of the Convention for the Protection of Human Rights
and Fundamental Freedoms, which, moreover, does not provide for any rules on the admissibility of
evidence. Ignoring the national provisions of the Code of Criminal Procedure in question by merely
referring to the Convention in a laconic manner (the basis of which is that the national authority must
act, in the first instance, in accordance with its own law) cannot justify the use of unlawful evidence in
criminal proceedings’. Finally, these conclusions also follow from the case-law of the ECtHR, which
has repeatedly held that the Convention does not regulate the admissibility of evidence in criminal
proceedings, since this area is primarily a matter of national law and it is not for the ECtHR to pronounce
in abstracto a prohibition on the use of any illegally obtained evidence. All it can do is to assess the
fairness of the criminal proceedings as a whole [12].

When admitting an illegally obtained private recording as evidence in criminal proceedings, it is
often argued that the conclusions of the ECtHR case law based on the fact that it is necessary to examine
whether the illegally obtained evidence was the only or only one of several incriminating evidence and
whether the defendant had the opportunity to challenge it in the criminal proceedings, it should be added
that the Criminal Procedure Code does not allow circumventing the provisions of Sections 2(12) and
119(2) of the Code of Criminal Procedure. nor on the ground that the illegally obtained private recording
is only one of the incriminating evidence against the accused, or that the accused or his defence counsel
had the opportunity to comment on this evidence and to challenge it. It cannot be accepted that the
admissibility or inadmissibility of a particular piece of evidence in a criminal trial depends on whether
there is other incriminating evidence in the criminal case or whether there is.

No court shall, without defying the good administration of justice, consider evidence which has been
illegally obtained. If it does so, the proceedings cannot be fair within the meaning of the Convention.
[13].

Some theorists argue that the Criminal Procedure Code applies only to law enforcement agencies
and courts and does not provide rules for private parties in the seizure of evidence, including private
recordings. However, this argument is misguided. The provision of Article 119(2) of the Code of Criminal
Procedure refers to what and under what conditions may be evidence in criminal proceedings and not
to who provides the evidence. The provision in question therefore applies to the taking of evidence not
only by law enforcement authorities but also by private persons [14].

Private recordings of other people are not commonly used as evidence in criminal proceedings.
This is due to the protection of privacy guaranteed by the Civil Code. Recording without a person’s
knowledge and consent is illegal and such evidence would be inadmissible in court.

However, there are exceptions. In justified cases, a recording may be used if it is for:

Self-help: According to Section 6 of the Civil Code, if an unjustified interference with a right is
imminent, the person so threatened may, in a reasonable manner, avert the interference. For example, the
victim of an assault may use a recording to document the course of the incident and use it as a defense
in criminal proceedings.

Analogous application of the provisions of Article 85(2) of the Code of Criminal Procedure:

In this respect, it should be recalled that, pursuant to the provisions of Article 85(2) of the Code of
Criminal Procedure, anyone may restrict the personal liberty of another person who has been caught in
the act or immediately after the act, if this is necessary to establish his identity, prevent his escape, secure
evidence or prevent further commission of a criminal offence. These include, for example, establishing
the identity of the offender, preventing the escape, securing evidence or preventing further criminal
activity ( a recording of the offender’s escape from the scene of the crime or the course of the crime may
assist in his or her apprehension and conviction). the offender to the victim). In such cases, although the

! Decision of the ECtHR of 12.7.1988, no. 10862/84.
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conduct is formally contrary to the provisions of Article 12 of the Civil Code, it is also conduct that is
materially close to the apprehension of the suspect by another person.

Additional consent of the person being recorded: If a person additionally consents to the use of
a recording made without his/her knowledge/consent, the recording becomes usable. Consent must be
properly documented.

Recording by the perpetrator of the crime: Recordings made by a perpetrator of a crime against another
person (e.g., rape, torture) are usable as evidence because the victim’s will is not free in such a situation.

It is important to stress that each case must be considered on its own merits. The question of the
usability of a recording in criminal proceedings is complex and depends on various factors such as the
circumstances of its making, its content and the purpose of its use.

CONCLUSION

When considering whether or not to allow the use of illegally obtained evidence in criminal
proceedings, a key starting point is the understanding that adherence to the rule of law is a fundamental
pillar of a fair criminal trial. The fact that the truth of the matter cannot be achieved at any cost is
indisputable. If violations of the law in the gathering of evidence by private individuals are tolerated,
a path is opened which inevitably leads to the unreliability of the criminal process and undermines the
fundamental principles of justice.

The manner in which the evidence was obtained cannot therefore be ignored, nor can its illegality be
disregarded simply because its contents might be useful in establishing the facts necessary for a decision.
A legislative shortcoming in the current legislation is the absence of specific rules for assessing the
usability or otherwise of records obtained by private parties in the context of criminal proceedings. This
lack of clear and predictable rules leads to frequent contradictions in the decisions of law enforcement
authorities and prevents the establishment of established judicial procedures that could at least partially
compensate for the absence of a statutory framework.
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