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Matis Jakub. A few remarks on professional and expert activities in criminal proceedings.

In criminal proceedings, the establishment of facts beyond reasonable doubt is a cornerstone
principle, ensuring that criminal offenses are accurately identified and perpetrators are justly punished
while respecting the rights of all parties involved. The proof process is vital, with evidence playing an
essential role in determining the outcomes of various procedural stages. Among the types of evidence,
expert evidence has become increasingly significant, especially with advances in science and technology
broadening the scope of issues requiring specialized knowledge.

This paper aims to analyze the roles and impacts of professional and expert activities in criminal
procedures. It seeks to highlight the distinctions between expert reports and professional statements,
illustrating their respective legal standings and importance in the context of Slovak law. By examining
the regulatory framework, specifically Act No. 382/2004 Coll. on experts, interpreters, and translators,
and the Criminal Procedure Code (Act No. 301/2005 Coll.), the paper delves into the conditions, rights,
and obligations of experts. Additionally, it addresses the significance of expert consultants introduced
by the Criminal Procedure Code, who provide advisory services without precluding the involvement
of expert witnesses for comprehensive technical assessments. Expert reports, governed by stringent
formalities, are pivotal in addressing complex technical issues within criminal cases. These reports
must be produced by court-appointed experts and include detailed descriptions of the methods used
and the conclusions drawn. Conversely, professional statements, considered documentary evidence,
do not carry the same legal weight and lack the formalities required for expert reports. The Criminal
Procedure Code also ensures that expert evidence is used appropriately by stipulating when and how
expert opinions should be sought. This comprehensive approach ensures that all technical and scientific
issues are thoroughly examined, contributing to the fair administration of justice. In conclusion, the
integration of expert and professional activities in criminal proceedings enhances the accuracy and
reliability of judicial decisions. By leveraging specialized knowledge, the legal system can better fulfill
its mandate of delivering justice while upholding the principles of fairness and due process. This paper
underscores the necessity of clear regulatory frameworks and the proper application of expert evidence
to achieve these aims.

Key words: proving, professional and expert activities, expert report

Maric fIky6. Kinbka 3ayBaskeHb 1moa0 npodeciiinoi Ta ekcrnepTHOI TiSJIBHOCTI Y KPUMiHAIb-
HOMY NMPOBAa/I’KeHHi.

VY KpUMiHQJIBPHOMY TPOBAJKEHHI BCTAHOBJICHHS (DAKTIiB M03a PO3YMHHM CYMHIBOM € HapiX)XHUM
MPUHIIMAIIOM, KM TapaHTye, M0 KPUMiHAIbHI MPaBONOPYIICHHS OyAyTh TOYHO 1IEHTH(IKOBaHI, a BUH-
Hi OyIyTh CIIpaBeIIUBO MTOKapaHi 3 TOTPUMaHHSIM IIPaB yCiX 3aIy4eHux cTopil. [Ipomec moxaszyBaHHs €
YKUTTEBO BAXKIUBHM, a IOKA3H BiIrparoTh CyTTEBY POJIb Y BU3HAYCHHI PE3yNIbTaTiB Pi3HUX MPOLecyallb-
Hux etaniB. Cepell BUAIB J0Ka3iB BCe OUIBIIOTO 3HAYCHHS HaOyBalOTh BUCHOBKH €KCIEPTIiB, 0COOIUBO
B YMOBaX HayKOBO-TE€XHIYHOTO IPOTPECY, SIKUH POIMIUPIOE KOJIO MUTAHB, IO MOTPEOYIOTH CHEIiaTbHIX
3HaHb.

MerToto 11i€i CTATTI € aHaJi3 POJIi Ta BIUIMBY MPO(deCciiHOI Ta eKCIEePTHOI AiSIbHOCTI Y KPUMIHAIBHO-
My CYIOYHMHCTBI. BOHa mparse BUCBITIUTH BiIMIHHOCTI MiX €KCIIEPTHUMH BHCHOBKaMH Ta mpodeciii-
HUMH 3asBaMH, IJTIOCTPYIOYH 1XHI BIIMOBIIHI MPaBOBI MO3MIlii Ta 3HAYCHHS B KOHTEKCTI CJIOBAI[bKOTO
3aKOHOJABCTBA. BUBYarounm HOPMATUBHO-TIPAaBOBY 0azy, 30kpema 3akoH Ne 382/2004 36. mpo ekcrepTis,
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YCHHUX Ta MACbMOBUX MEPEKIIaadiB, a Takok KpuMiHabHO-TIponecyanbauit konekce (3akon Ne 301/2005
30.), y cTaTTi po3MIsAJal0ThCs YMOBH, IpaBa Ta 000B’s3kH ekcnepTiB. Kpim Toro, B Hill pO3IIsgacTh-
Csl 3HAYCHHS CKCIIEPTiB-KOHCYIBTAHTIB, 3allpoBaKeHUX KpHUMiHaIBHO-TIPOTIECyaIbHIUM KOJCKCOM, SIKi
HaJIal0Th KOHCYJIFTATHBHI IMOCIYTH, HE 3alepedyylud MPU [bOMY 3aJy4eHHS CEKCIEePTIB-CBIJAKIB JUIs
MPOBEACHHS KOMIUICKCHUX TEXHIYHHMX OIIHOK. EKCTIEpTHI BUCHOBKH, SIKi PETYJIIOIOTHCS CYBOpUMH (op-
MaJIbHOCTSIMH, € KJIOYOBHMH Yy BUPIIICHH] CKJIQJIHUX TEXHIYHUX NMUTaHb y KpUMiHAIBHUX cripaBax. [li
3BITH TIOBUHHI OyTH MiJTOTOBJICHI MPU3HAYCHUMHU CYIIOM €KCIIEpTaMHU 1 BKIFOYATH JeTaIbHUN OMUC BU-
KOPHCTAaHUX METOJIB 1 3pOOJICHMX BHUCHOBKIB. | HaBmakw, mpodeciifHi 3asBH, sKi BBaXKaIOTHCS JIOKY-
MEHTJIBPHUMH JI0Ka3aMH, HE MalOTh TaKOi X IOPUINYHOI Bard 1 HE BIAMOBINAIOTH (HOPMATBLHOCTSM, IO
BHMAaraloThCsl U €KCIIEPTHUX BHUCHOBKIB. KpHMiHaIbHO-TIpOIECYaTbHUI KOJEKC TaKoX 3abe3redye
HaJe)KHE BUKOPUCTAHHS EKCIIEPTHHUX JOKa3iB, BUZHAYAIOUH, KOJH i SIK CIIiJ] 3BEPTATHUCS 32 BUCHOBKAMU
ekcriepTiB. Takuii KOMIUIEKCHUH TX1J TApaHTYE, 110 BC1 TEXHIYHI Ta HAYKOBI MUTaHHS Oy1yTh pETEib-
HO BHBYCHI, IO CIPHSIE CHPABEJIMBOMY BiJIPABICHHIO MPaBOCynsi. TaKUM YUHOM, iHTErparis ekc-
nepTHOT Ta MpodeciiHOT AISITBHOCTI Y KPUMIHAIIBHOMY MPOBA/HKCHHI MiIBUIIYE TOYHICTh 1 HAJIHHICTh
CYJOBHX pillicHb. BUKOpHCTOBYIOUHM CIieliaii30BaHi 3HaHHS, IIPABOBa CHCTEMa MOXKE Kpallle BUKOHYBAaTH
CBI¥l MaHJIIAT 100 3AIHCHEHHS MPaBOCY/s, TOTPUMYIOUNCH IPUHIUITIB CIIPABEIJIMBOCTI Ta HAJCKHOT
MpaBoBoi nponeaypu. Llel ToKkyMeHT migKpecitoe HeoOXIHICTh YiTKOT HOPMAaTHUBHO-NIPABOBOI 0a3u Ta
HaJIC)KHOTO 3aCTOCYBAaHHS €KCIIEPTHUX BUCHOBKIB IS TOCATHEHHS ITUX IiTCH.
KurouoBi cjioBa: nokasyBaHHs, podeciiiHa Ta eKCIepTHa JAisIbHICTh, BACHOBOK €KCIIEpTa

Formulation of the problem.

Among the fundamental principles of evidence is the principle of establishing the facts beyond
reasonable doubt. The role of law enforcement authorities and courts is to ensure that criminal offences
are properly established and their perpetrators are justly punished in accordance with the law, while
respecting the fundamental rights and freedoms of natural and legal persons.

It is not possible to ensure that the purpose of the criminal proceedings is fulfilled without the process
of proof. Evidence is essential and indispensable in fulfilling the purpose of criminal proceedings. It is
a key element which influences the various stages of the criminal proceedings and its results directly
determine the final decision and the person who will make it [1].

When examining the issue of expert evidence, it is necessary to take into account the fact that, in
the context of criminal proceedings, it is only one part of the evidence. Criminal proceedings are a
procedure regulated by law for law enforcement authorities and courts, as well as for other persons
involved in criminal proceedings. Its task is to establish beyond reasonable doubt whether an offence has
been committed, to identify the perpetrator and to impose a penalty or protective measure in accordance
with the law, to enforce the decision or ensure its enforcement, or to decide on the victim’s claim for
compensation for damages. It also seeks to strengthen the rule of law, prevent and avoid crime and
educate citizens.

Based on the presented evidence, the court will determine whether the crime occurred and, if so,
identify the individual(s) criminally responsible, specifying the nature and extent of their culpability.
The significance of evidence lies in its ability to fulfill the objectives of judicial proceedings, as the
outcome of evidentiary examination will establish the degree to which the truth has been ascertained in
the given case.

In the interests of a fair decision in criminal proceedings, expert witnesses play an indispensable role
in clarifying complex technical issues. Given the preference for “facultative ordering” of experts in the
Slovak legal system, it is necessary to consider, as a first step, whether a less formal instrument in the
form of an expert statement would be sufficient to answer the questions and address the expert tasks at
hand [2].

Article objectives.

The aim of the article will be to analyze the role and importance of professional and expert activities
in criminal proceedings. The article will focus on the precise definition of what is meant by the terms
‘professional’ and ‘expert’ activities in the context of criminal proceedings, and will also examine how
professionals and experts contribute to the conduct of criminal proceedings, including their powers and
responsibilities. Another key aspect will be the identification of the legislative framework governing
the activities of experts and professionals in criminal proceedings, including the requirements for
qualification and certification of experts. The article will also focus on the problems and challenges that
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may arise in the use of professional and expert activities in criminal proceedings. The aim of the article
is to provide the reader with a general perspective on the importance and functioning of professional and
expert activities in criminal proceedings, thereby contributing to a better understanding of this important
topic.

The current state of the issue. An expert report addresses scientific and technical issues in criminal
proceedings, thus playing a key role in the process of proof. Expert evidence has come to the fore with
the advent of advances in technology and science. These developments have widened the range of topics
requiring special expertise, complicated social relations, and these changes have also been reflected in
the justice system, thus modifying the structure of criminal proceedings [3].

The 2014 report of the European Commission for the Efficiency of Justice (CEPEJ) defines the activity
of a forensic expert as follows: “the action of an expert by designation or approval of an authority/court
which contributes in the process of rendering a decision, by supporting technical or factual evidence”.
According to the research, an expert witness is a professional (doctor, architect, etc.) selected by the
judge to carry out expert work. The document emphasizes the role of experts in assisting the court to
advise on complex and special issues” [4].

According to the European Commission for the Efficiency of Justice in Europe, there are different
types of expert witnesses who play different roles in different countries. Based on the nature of their
tasks, they can be divided into three categories:

Technical experts: These experts assist the court in dealing with technical and scientific issues and
are appointed by the court.

Expert Witnesses: These experts support the parties in criminal proceedings in proving and
strengthening their arguments. They are required by the parties and their role is common in common
law systems.

Legal experts: they are contacted by the court to clarify specific legal issues. They assist the court in
the preparation of judicial materials but do not interfere in the decision-making process [5].

Expert activities in Slovakia.

Expert activities are regulated by Act No. 382/2004 Coll. on experts, interpreters and translators. This
Act sets out in detail the conditions for the performance of expert activities, the rights and obligations
of experts, as well as the rules for the operation of expert institutes. It also defines the competences of
the Ministry of Justice of the Slovak Republic in the supervision and regulation of these activities [6].

Section 16 of the Act defines expert activity as a specialized professional activity carried out under
the conditions laid down in the Act by experts for the client. The Act regulates the acts of expert activity,
which are in particular expert opinion and its supplement, expert opinion or confirmation and explanation.

The issue of expert activity in criminal proceedings is also regulated by the Criminal Procedure
Code, which lists it as a professional and expert activity.

Professional activity.

On 1 January 2005, the recodification of criminal law came into force in the Slovak Republic. From the
point of view of the performance of expert activities in criminal proceedings, the decisive legal norm is the
Criminal Procedure Code, Act No. 301/2005 Coll. The new Criminal Procedure Code partially changes the
previous practice, where the expert opinion was the priority form of solving expert questions [7].

Since the recodification came into force, the priority is given to expert opinion and only in cases
where this is not sufficient, expert opinion is required. The new Criminal Procedure Code also introduces
the institution of an expert consultant for the court and law enforcement authorities [8].

Section 152 of the Code of Criminal Procedure introduces a new way of dealing with professional
questions. Pursuant to Section 141(1) of the Criminal Procedure Code, if expert knowledge is necessary
to clarify a fact important for criminal proceedings, the law enforcement authority and in the proceedings
before the court, the president of the chamber shall request an expert opinion outside the expert activities
carried out pursuant to a special law. In simple cases, even an expert statement is not necessary; a written
certificate, the accuracy of which is not in doubt, shall suffice.

Article 141(3) of the Criminal Procedure Code states that the law enforcement authority (according to
Article 10(1) of the Criminal Procedure Code, the public prosecutor and the police officer) and the court
shall request an expert statement or written confirmation, in particular from an organization specialized
in the activity which is the content of the expert statement or written confirmation. An expert statement
or written confirmation may also be requested from a public authority pursuant to Section 141(5) of the
CP, which shall always provide it without compensation.
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The law enforcement authority or the court shall decide on requesting an expert statement or
confirmation pursuant to section 141(2) of the TA by means of a measure. A measure, as defined in Article
10(18) of the CP, is an informal oral or written decision of a technical, organizational or operational
nature. Due to the nature of the measure, it cannot be appealed [9].

Expert activity.

An expert report, prepared by a professionally trained expert as mandated, is a critical piece of
evidence with irreplaceable value in legal proceedings. The term “expert report” refers to the specialized
professional work conducted by an expert as defined under Act No. 382/2004 Coll. on Experts,
Interpreters, and Translators, as amended. The preparation of an expert report adheres strictly to all
relevant regulations and laws. The Ministry of Justice of the Slovak Republic maintains a list of certified
experts, while the lists of expert evaluators and real estate experts are managed by the respective state
authorities.

The law enforcement authority and the president of the chamber in the proceedings before the
court shall bring in an expert to give an expert opinion only if the expert opinion is insufficient due
to the complexity of the fact to be clarified. Where a particularly complex fact is to be clarified, two
experts shall be admitted. The Code of Criminal Procedure makes it compulsory to bring in two experts
whenever an examination of the state of mind and an autopsy of a corpse are involved (Article 142(1)
of the Code of Criminal Procedure).

The investigation of criminal offences is therefore closely intertwined with the expertise of experts
and expert witnesses working in various fields and branches of expert activity. The assessment of
emerging uncertainties by specific experts facilitates the ascertainment of the objective truth about
the act committed. At the same time, it serves the law enforcement authorities as a basis for making a
decision or carrying out further legal actions [10].

The reasons and grounds for expert examination are regulated by Section 142(1) of the Code of
Criminal Procedure. This provision stipulates that “if, due to the complexity of the fact to be clarified,
the procedure according to Section 141 is not sufficient, the law enforcement authority and in the
proceedings before the court shall bring in an expert to give an expert opinion.”

From this interpretation it is clear that the priority should be to examine the reality and possibility
of clarifying the necessary facts according to the provision of Section 141(1) of the Code of Criminal
Procedure. The provision of Section 141(1) stipulates that “if expert knowledge is necessary to clarify a
fact important for the criminal proceedings, the law enforcement authority and in the proceedings before
the court, the president of the chamber shall request an expert opinion outside the expert activity carried
out pursuant to a special law.”

In the case of a particularly serious case requiring special knowledge, an expert examination shall be
ordered in accordance with the provisions of Article 147 of the Code of Criminal Procedure, where it is
stipulated that “in exceptional and particularly serious cases requiring a special scientific assessment or
for the examination of an expert’s opinion, the law enforcement authority or the court may engage an
expert institute to provide an expert opinion”.

The provision of Article 147(2) of the Code of Criminal Procedure states that if no expert institute
is entered in the list, or if the institute entered therein is unable to give an expert opinion, another legal
entity which is a specialized scientific workplace may be brought in to give an expert opinion.

Section 146 of the Code of Criminal Procedure regulates an important situation that may arise in the
course of expert evidence: doubts about the correctness and objectivity of an expert’s report. If such
doubts exist and cannot be eliminated even by the explanation of the expert, it is necessary to bring in a
new expert to draw up a new expert report.

The purpose of this provision is to ensure the objectivity and reliability of expert evidence. If there
are doubts about the work of the original expert, they must be verified and, if necessary, supplemented
by a new expert opinion.

Doubts about the expert’s opinion may be raised by the parties to the proceedings (the accused, the
prosecutor, the defense counsel, the injured party) or by the court on its own initiative.

The court shall examine the doubts raised and assess whether they are well-founded. This may be
done, for example, by questioning the original expert, by confronting other experts, or by studying the
relevant literature.

If the court concludes that the doubts about the expert’s report are well-founded, it will admit a new
expert. He or she will draw up a new expert report which will become part of the evidence.
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The court then evaluates both expert reports (the original and the new one) and takes them into
account when deciding the case. Bringing in a new expert is an important tool to ensure a fair trial.
This allows the accuracy and objectivity of the expert’s conclusions to be verified and, if necessary, the
evidence to be supplemented by a new expert opinion.

An expert is not to be confused with a witness, because a witness is irreplaceable and his perception
of the facts through his own senses is unique. A witness testifies to facts relating to criminal activity
of which he has acquired knowledge outside the context of the criminal proceedings. By contrast, an
expert witness is substitutable, since he acquaints himself with the facts relating to the criminal offence
during the criminal proceedings by studying the files, by being present in person during the conduct of
the proceedings or by examining the subject-matter himself. In addition, the expert uses his specific
expertise when answering questions [11].

According to the new regulation of Article 151 of the Code of Criminal Procedure, law enforcement
authorities and the court may use the assistance of an expert consultant provided that the conditions set
out in paragraph 1 are met. The expert consultant shall only provide advice and consultation on the case;
his or her participation does not preclude the possibility of calling in an expert to assess technical issues
and to provide an expert opinion. The expert consultant shall be admitted by measure and may not make
any written statements or certificates.

From the point of view of the performance of expert activities, the provision of Section 151(2) of the
Criminal Procedure Code is important, according to which one who has acted as a consultant cannot be
an expert in the same case, nor can he or she submit a written statement [12].

Comparison.

Professional activity and expert activity differ in the final product and in their legal status within the
process. Professional activity results in a professional statement or written confirmation, whereas expert
activity results in an expert report.

The fundamental difference lies in the legal nature of these means of proof:

e A professional statement or written confirmation is considered documentary evidence. This
means that it is evaluated like any other written document submitted in a trial. It does not have binding
content or the formalities laid down by law. Nor does it contain a detailed description of the examination
procedures that led to the conclusions.

e  Anexpertreport carries much stronger legal weight. It is drawn up exclusively by experts entered
in the list of experts or by ad hoc experts appointed by the court (Article 142(1) of the Code of Criminal
Procedure). The expert report must contain a detailed description of the methods and procedures used,
as well as the reasons for the conclusions reached.

e  The expert is appointed by the court by an order against which a complaint may be lodged.

e  The preparer of the expert’s statement or written confirmation is appointed by the contracting
authority and therefore his choice is not open to complaint.

e  The expert may be heard in criminal proceedings (Article 143(1) of the Code of Criminal
Procedure), whereas the compiler of the expert statement or written confirmation may be heard only as
a witness (Article 141(3) of the Code of Criminal Procedure).

e  The expert shall be allowed to consult the file, whereas the compiler of the expert statement or
written confirmation shall be allowed to consult its contents only to the extent necessary [13].

Conclusion. While the expert opinion and the expert report are based on expert knowledge, they
differ in process and legal weight. Expert opinion has a stronger evidentiary value and is associated with
stricter formalities and procedural rules. The appropriateness of using one or the other depends on the
particular situation and the requirements of the particular area of law.
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